
NOTICE OF DIRECT FINAL RULEMAKING AND REQUEST FOR COMMENTS 
ON CHANGES TO RESERVATION AIR CODE 

 
 
 The Southern Ute Indian Tribe/State of Colorado Environmental Commission is 
taking direct final action on certain changes to the Commission’s Reservation Air Code. The 
changes include: the incorporation of the Clean Air Act civil penalty assessment criteria, the 
rewording of specific regulatory language for clarification, and the correction of 
typographical errors and incorrect reference citations. 
 

I. Dates.  This action is effective on August 23, 2014 without further notice, 
unless the Commission receives relevant adverse comments by July 24, 2014.  If the 
Commission receives relevant adverse comments, it will publish a timely withdrawal in the 
same manner in which this notice was published informing the public this action will not 
take effect. 
 
 The revisions to the Reservation Air Code will become effective upon approval by 
the EPA. 
 

II. Authority under which the changes are proposed. 
 
 Authority is vested in the Southern Ute Indian Tribe/State of Colorado 
Environmental Commission by the Intergovernmental Agreement Between the Southern Ute 
Indian Tribe and the State of Colorado Concerning Air Quality Control on the Southern Ute 
Indian Reservation dated December 13, 1999 (“IGA”), tribal law (Resolution of the Council 
of the Southern Ute Indian Tribe # 00-09), State law (C.R.S. § 24-62-101), and federal law 
(Act of October 18, 2004, Pub. L. No. 108-336, 118 Stat.1354) to adopt rules and 
regulations for air quality programs applicable to all lands within the exterior boundaries of 
the Southern Ute Indian Reservation.  The Commission’s direct final rulemaking authority 
can be found in section IV.G. of the Commission’s Procedural Rules. 
 

III. Submission of comments. 
 
 Please provide any comments no later than July 24, 2014. Please submit your 
comments to Mark Hutson, Acting Air Quality Program Manager for the Southern Ute 
Indian Tribe, by one of the following methods: 
 

• E-mail:  mhutson@southernute-nsn.gov  
 

• Mail:  Southern Ute Indian Tribe/State of Colorado Environmental 
Commission, c/o Mark Hutson, Acting Air Quality Program Manager, 
Southern Ute Environmental Programs Division, P.O. Box 737 MS# 84, 
Ignacio, Colorado, 81137 

 
• Fax:  970-563-0384 

 

mailto:mhutson@southernute-nsn.gov
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 • Hand delivery:  Air Quality Program, Environmental Programs Division, 
Southern Ute Indian Tribe, 71 Mike Frost Way, Ignacio, Colorado, 81137 

 
IV. Supplementary Information and summary description of Code changes. 

 
The Commission is revising RAC §2-121. These revisions clarify the language 

regarding the maximum daily civil penalty and damages amount, which is not to exceed 
$10,000 per day per violation. Although the existing language in that section comes 
directly from 40 CFR Part 70, it is confusing and warrants clarification. The proposed 
revisions mirror the language used by several states. The other revisions to that section 
incorporate civil penalty assessment criteria for violations of the RAC. The purpose of 
those revisions is to provide information regarding the criteria the Tribe will use to assess 
penalties. The proposed language is consistent with the EPA Clean Air Act Civil Penalty 
Policy and the State of Colorado’s civil penalty assessment criteria, and is authorized 
under Public Law 108-336 and existing RAC §2-121.   

 
The Commission is also revising the administrative and affected program review 

language found in RAC §§ 2-108(1) and (2)(b).  The Commission’s intent is to clarify the 
distinction between draft permits and proposed permits consistent with 40 CFR 
§70.8(b)(1) and (2) which requires draft permits to be published for public and affected 
program review during the public comment period, while proposed permits must be 
submitted to the administrator (EPA) for review after the public comment period has 
ended. The current language implies the Tribe should grant affected programs the 
opportunity to review permits both during the draft permit public comment period and 
the administrator’s proposed permit 45 day review period. The revision clarifies that 
affected programs have an opportunity to review and comment on permits only during 
the draft permit public comment period.  

 
Finally, the Commission is revising the annual fee payment language found in 

RAC § 2-118(2)(b)(i), to clarify how fees are paid by sources transitioning from EPA-
issued Part 71 permits to Tribally-issued Part 70 permits. These revisions clarify that, 
until issuance of a Tribal permit, sources with EPA-issued permits will continue paying 
annual emission fees to EPA Region 8. These revisions also clarify that the first annual 
fee payment to the Tribe will be pro-rated based on the date of permit issuance through 
the end of the calendar year. 
 
 The Commission is publishing this direct final action without a prior proposed 
rule because it views the changes as noncontroversial and anticipates no adverse 
comments.  If the Commission receives adverse comment, it will publish a timely 
withdrawal in the same manner this notice has been published informing the public that 
the action will not take effect. It also will publish a notice of proposed rulemaking and 
will address the comments on the direct final action as part of that proposed rulemaking.  
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V. Where a complete copy of the Code and Code changes can be obtained. 
 

A copy of the Code and a redlined version showing the changes is available upon 
request from the Tribe’s Acting Air Quality Program Manager who can be contacted by 
e-mail, mail, fax, or in person at the addresses noted above.  The Code and the exhibit 
showing the changes also are available at the following website:  
 

http://www.southernute-nsn.gov/environmental-programs/air-quality/environmental-
commission/  
   

 For further information contact:  Mark Hutson, Acting Program Manager, Air 
Quality Program, Southern Ute Indian Tribe, P.O. Box 737 MS#84, Ignacio, Colorado, 
81137; telephone number (970) 563-4705 (ext. 2206); fax number (970) 563-0384; e-mail 
mhutson@southernute-nsn.gov  
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